United States Court of Appeals 


for the Second Circuit 


APPENDIX 


PAGINATION AS IN OHIGINAL COPY 


vw 


PCR UE a oie ae 8 ae. SOS Ose ee Sree e Wie Hebe SEE He BO 
ORDER TO SHOW CAUSBi sicak Siecle ecto ce eee os sere sees 3 


AFF [DAVIT OF PLAINTIFF ( 
IN SUPPORT OF MOTTO} 
INJUNCTION AND TEMPORAR Al 
EDIE acere aad wis Bib S405 ab ele o Silere Seo ds 8 Seuech car eaie. 4 Pe he ora ae ) 


SL 1 |S Spe a ag PEP gr pear er ep a cen See Se ee ‘ 8 
COMPLAIN ins.6 6, 0:00 erw eee pei eeieis SAU RLArigs Where U Shae iere wiibhanec es pei 8 9 


NOTICE OF MOTION TO DISMISS BY 
¥ DEFENDANT ABE LAVINE...... re. eee a he aoa ae Si geceline ees 


° MOTION TO DISMISS BY DEFENDANT 
1° ee rei Al TE OU geo Gs 6 be Oke eG ie B16) 4) PIES OOK 6S OE HS Oe COR . 2h 


AFFIDAVIT OF PAUL 0. HARRISON IN OPPOSITION 
TO PLAINTIFF'S PR MOTI 


NOTICE OF MOTION TO DISMISS BY DEFENDANT 
Poh Fa oS 2 ee ee Oa eer ae a ee oe 


MOTION TO DISMISS BY DEFENDANT 
AMES REED........- ; Sted ee 


AFFIDAVIT OF CHARLES G. PORRECA IN SUPPORT 
OF DEFENDANT REED'S MOTION TO DISMISS...... Saray ee |e ) 


ai’ 


ER a ee caw e ERO SSR Ee RENE Re Pee eS) 8 


NOTICE OF APPEAL....--+see- ame or eae eer eee ee tee ee Tr 


OF SERV UGE oibks sie eo 88 ee oe oe 4 40 6 Se ose 2U 


rIFICATE 


injunction 
ect. 
PLAINTIFFS DEFENDANTS 
HOLLEY, Gayle NcQuoid, aie Reick | LAVINE, Abe, as Commissioner ot 
and on behalf of the New York State Departmen 
MNcGUOID, James of Social Services 
REED, James, as Commissioner 
of the Monroe County 
Department of Social Services 


NecQuoid, Norman 

McQuoid, Thomas 

MeQuoid, Douglas 

NcQuoid, Michael 

McQuoid, Adelaine, her minor children 


CAUSE 42 U.S.C. Sect. 1983. Action 
challenges validity of Sec. 131-k of N.Yi& 
Sccial Services Law which deprives aliens 
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Filed Deft., Lavine, notice of motion & motion to dismiss 
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Filed Deft., Lavine, affidavit opposing preliminary injunction. 

Order to show cause for preliminiry injunction, etc. Motion by 
deft., Lavine, to dismiss., Motion by deft., Reed to dismiss 
To be submitted 2 wks. from today. 

Filed decision and order dismissing the action for lack of F-166 
jurisdiction over subject matter and because the complaint 
fails to state a claim upon which relief may be granted- 
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Filed Pltfs'. Notice of Appeal (copy mailed to Mr, Lefkowitz, 
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to serve upon 
Margaret M. Ma sq. , 80 West Stree Rochester, 
New York attorney for plainti é answer to the 
Complaint which is herewith served upon you, Ww hin twenty (20) 
days after service of this summons upon you, inclusive of the 
day of service. If you fail to do so, judgment by default will 


be taken against you for the relief demanded in the compiaint. 
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New York State Depar ’ 
| Services, and JAIES as Commissioner 
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ae 


Social 


y Vepartment of Social 


Civil Action 


No. 25-45 /S 


PRELIMINARY STATEMENT 


1. This action challenges the validity of s2ction lj}I- 
| k of the New York State Social Services Law and the regulation 
l of the New York State Department of Social Services promulgated 
thereunder, section 349.3 of Title 18 of the New York Code of 
| Rules and Fegulations which, as enacted and applied by the de- 
| fendants, Operate to deprive aliens residing in the United States 
| under color law, and their families, of their right to public 
| assistance under the New York State program of Aid to Dependent 
| Children. 

2, Section 13i-k (1) of the New York State footal 
Services Law, 46 enacted and applied by defendants, operates to 
deprive plaintiffs of rights secured by the Fourteenth Amendment 
to the Constitution of the United States, the Civil Rights Act 
jof 1871, 42 U.S.C. §1983, the Social Security Act, 42 U.S.C. 


§301, et seq. and regulations promulgated thereunder. 
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19 T } 
decision on December 19, 1974, affirming the determination of the | 
Monroe County Department of S fal Services t reduce the monthly | 
} 
public assistance grant of the seven (7) plaintiffs by removing | 
the plaintiff Gayle McQuoid Holley from the grant, because she is 
an alien unlawfully residing in the United States [A copy of 
the fair hearing decision is attached hereto as Exhibit "c"} 
20. The Monroe County Department of Social Services 


has implemented the fair hearing decision of the defendant Lavine 
by reducing the public assistance grant of the McQuoid household 
by the amount of $91.99 per month, which i: 1e seventh of the 
seven member household grant, effective January 15, 1975. 

21. Since January 15, 1975, the seven (7) plaintifr 


mémbers of the McQuoid household have been required to live on 


sevenths of the amount determined by 


= 


@ Dudget that is only s 
the New York State legislature to be the public assistance level 
for a family of seven (7). 

22. On February 25, 1975 the plaintiff Gayle McQuoid 
Holley married Wayne Holley, a resident of Monroe sunty, New 
York. The marriage has no effect upon the eligibility of the 
seven (7) plaintiffs for public assistance since Wayne Folley, 
the recipient of a separate public assistance grant for which 


eligibility is based on disability, is unable to contribute and 


does not in fact contribute to the support of Gayle McQuoid Holley 


or. her six (4) minor children. 


M3 SIm fees > pomTAYy 
~- se Uy AUVLLUWN 
a tian an cla RR tia 


m 


encouraging the care of depen- 
in their own homes or in the homes 
by enabling each State to furnish 


a 


an 
as pract 
such State, 
parents 
to help m 
to help s 
tain capabi 
‘sonal independe: conststen 
of continu parental care 
re is authorized to be appropriated 
cal year a sum sufficient to carry 
purposes of this part. ‘The sums made 
this section shall be used for 
nts to States which have Submitted, 
approved by the Secretary, State plans 
and services to needy families with 


7 
€ 
c 
a 


aded.) 


Section 402 ) (15) « ne -vclal Security Act, 42 U.S.C. 
(a) (10) provides :r ° part: 
and services to needy fam- 


nm must... provide. aid 
children 


+i 


|! Section 406 (b) (1) of the Social Security Act, 42 U.S.C. §606 


(b) (1) provides in pertinent part: 
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n for aid) medical care in behalf of 
ype of remedial care recognized under 
law in behalf of, a dependent child or 
depencent children, and includes (1) money 
payments or medical care or any type of remedial 
care recognized under State law to meet the needs 
of the relative with whom any dependent child is 
Siving.. 2. 

25. Since New York State receives federal support for 
its program of Aid to Dependent Children, the state plan for dis- 
tribution of the federal funds must conform with, and must includ 

for eligibility all persons defined as eligible under, federal law 

26. The plaintiff Gayle. McQuo! i Holley is the parent 
with whom six needy dependent children reside, and so the needs 
of Ms. Holley must be provided for by the State pursuant to 
sections 01, 402 (a) (10) and 406 (&) (1) of the Social Sesurity 
; Act. | 

27. Section 131-k of the New York State Social Services ; 
Law, as enacted and applied by defendants, operates to reduce the 
McQuoid household public assistance grant by the amount of the 
needs of the parent member Gayle McQuoid Holley. 

28 Section 131-k of the New York State Social S.. “ices 
Law, as enacted and applied by defendants, is invalid in that it 
is inconsistent with, and operates to defeat the purposes of, the 


Social Security Act. 
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Law, as enacted and applied by the defendants is invalid in that 
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Attorneys for Plaintiffs 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION ANO NATURALIZATION SERVICE PLERDE REFER TO This FLEE mUM DES 
ATES COUNT KOust 


2lo, New York - 14202 AlO 370 151(DD) 


“ctober 16, 1974 Phone: 842-3603 


t 


*yuus debllec of s, Wloibee Ta, lu/, conceraliug Gayle 
Hitjuoid, alicn PeClstration nwabee ALO 370 151, 


The records of this Service indicate lirs, McQuoid, fornerly Miss Dianne 
Gayle Rivers, was born in Saith Falls, Oatario, Canada, on August 22, 
942, She first eatered the United States as a honimaigrant student 

oa June 30, 1958, p last entry was ®pparently on January 2, 1969, 

at which tine she sely clained to be a xyeturning larfu] Permanent 
resident of the Uni 


On Septenbear 6,1 *€ Darried Norman Stanley N@uoid. Five children, 
natives acd citizen h Ini d States, were born of this marriarce, 
She has allegedly b F ed fron br, McQuoid since August of 1966. 
It is ny understaznci I ubsequently she gave birth to a sixth child, 
father not knowa, 


Although ltrs, McQuoid is illegally in the United States, deportation 
Proceedings have not been instituted 2gainst her for humanitarian 
reasons relating to her Six United States citizen children, So long 

2s she is receiving public assistance, she is ineligible for an immigrant 
visa, for which she sicht otherwise be eligible, 


This Service does not ate enforcins hor departure from the 
United States at this hould tie dependency of the children 
change, her case would revieved for Possible action consistent with 
ciretnstances the2 exis 

i 
Iz I may be of further assistance, plense advise. 


Very truly yours, 


Piva. bi be 


GLINN A, BIRTNES 
District Director 
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*[t is important for you to note that even Ul ough the medicaid card in your posse 
the end of the month, you ure not eligible to use this enrd beyond 
medicaid card beyond this date is iliegal and prohibited. 


nition has aa expiration date 
- Use of your 


(_] Bulletin Reference cited above a 


A Bulletin Reference see number _L2 _ on reverse side 


gve a conference ut this department to review your 
fA above 


case at any time before the proposed date of the 


AA _ Se f4 


Signed Date 


Right To A Foir Hearing 


If you believe that this action should not Le taken, you may request a state fair hearing by telephoning 454-4272 
or by writing to Fair Hearing Section, New York State Department of Social Services, 1450 Western Avenue, 
Albany, New York 12203. If you request a fair hearing, a notice will be sent to you informing you of the tine 
and place of the hearing. At te hearing, you, your attomey or other representative will have an opportunity to 
present relevant written aud oral evidence to demonstrate why the action should not be taken as well as an 
opportunity to question any persons who appear at the hearing and present evidence against you. If you 
request a fair hearing before the date the action is proposed to be taken, you will continue to receive your 
assistance unchanged until the fair hearing decision is issued. If you need help in the fair hearing, contact one 
of the following community legal sers : Legal Aid Society at 232-4090 or Monroe County [ JLexal 
Assistance Corporation at 220 Te— 325-2520. eer . 
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In tho Mattox of the Appw of s Decision 
LFTON 
GAYLE HOQUGID s TsR 
TeARULG 
{xen « doterainstion oF ts g-soe Coun cy Laparinans 
of Sosial Services (h2reinafver called tha aginsy) t 


A fzix hearing was held at 26 ain Strect est, Kochester, New York, on October 22, 1974, 
rn | before Themas J. Mahoney, Hearing Cificer, at which the appellant, the appellant's represente- i 
; ‘tives and representatives ef the asency appeared. The Appeal is from a determination by the 
agency relating to tiie adequacy of 2 grant of aid to dependent children. An opportunity to ba | 
i 
heard having been accorded all interested parties and the evidence having been taken and due 
* deliberation having been hed, it is hereby found: 
(1) Appellant is a recipient of 2 grant of cid to devendent children for herself and six | 
children. On August 16, 1974, the agency Ceterminad to reduce appellant's grant by removing 
+ hex from tha budget. The agency's determinat!cn was based on its decision that oppeliant is 
en alion realding dn tho United Ciotes uniauvfully. 


(2) Appellant is an alien. Her children are native born citizens. 


(3) The United States Departzrent of Justice, Immigration and Naturalization Service has 


4 | Getermined that appellant is illegally in tho United Statos. It does not contemplate enforcing 
her departure from the United States for humanitarian rensons relating te her ix children. | 
. i (4) The agency sont a Notice to heduce appellant's grant on August 20, 1974, to be 


, effective September 10, 1974. The oprellant requested a falr hearing to roview the agency's 
proposed action on August 19, 1974. The egency was notified by the State Department of Social 
| Servicos that eprelizat's gzent must bye continue! without change until a fuiy hesxing cecision 

is issued. The agency nas continues asuisicace unchanged to the eppellant through the date of 
; this hearing, and the agency has stated that assistance will be continued until a fair hearing 
| Cecision is issued. 

Section 249.3 0: the Reculotions of the Sisto Dopastment of Cocial Services provides that 
an alien who is unlawfully residing in the United States is not eliyible for public asoictance. 
The credible evidence establishes that appellant is an alien illegally residing in the-United 

tateSe The evidence further ests>dlishes that eppelient had a fair hearing on this same issue 


| 
on January 17, 1974, at which time the agency's determination to discontinue assistance to the 
appellant was reversed. | 
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DECISION: The determination of the egency is affirmed. 


DATED: Albany, New York 
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UNAeeD STATES DISTRICT COURT 


WEeSLERN DISTRICT OF NEW YORK 


MCQUOID HOLLEY, individually 
nd on behalf of JAMES MCQUOID, 
NORMAN MCQUOID, THOMAS MCQUOID, 
DOUGLAS MCQUOID, MICHAEL ™ 


Piaintifés, 


~acgainst- 
aio + aneeuse os so fine No. 75-15 
ABE LAVINE, as Commissioner of the Noe 75-152 
New York State Department of Social 
Services, and JAMZS REZD, as 
Cesmissioner of the Monroe Coun 
Deyartment of Social Services, 
| Defendants. 


Os eine < = 
Mahoney, Esq. 


ounty Legal Assistance Corp. 
for Plaintifsés 
treet West 
New Yor« 14611 
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crow 


that the undersigned will bring on 


the annexed Motion for hearing before this Court at the United 


e 
States District Court House, 100 State Street, Rochester, New 


York, on the 26th day of April, 1975, at ten o'clock in the fore- 


noon o£ that day or as soon thereafter as counsel can be heard. 


Dated) April 28, 1975 


LOUIS J. LEFKOWITZ 

Attorney General of the 

State of New York 

Attorney for Defendant Lavine 


By: fault Jerrien, 
PAUL O. HAKKISON 
Assistant Attorney General 
of counsel 
Office and Post Office Address 
300 Terminal Building 
65 Broad Street 
Rochester, New York 14614 
Telephones 716-454-4540 
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her minor MOTION TO 
children, DISMISS 
Plaintiffs, 
eayainece- Actlon 
75-151 

ABE LAVINE, 45 Comaissioner of the 
New York State Department of Social 
| Services, and JAMES REED, as 
;Comaissioner of the Monroe County 
‘Department of Social Services, 


Defendants. 
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defendant, Abe Lavine, 4s Commissioner of the 
New York State Department of Social Services, by his attorney, 
‘Louis J. Lefkowitz, Attorney General of the State of Now York, 
| moves the Court as follows: 


To dismiss the action on the ground that the 
i) 


‘complaint fails to state a claim upon which relief can be 


eranted for the reason that the wlaintiff, Gayle McQuoid Holley, 
& F , y y 


\is an alien illegally present in the United States (as shown 


iby Exhibit "A" in her complaint herein), and that consequently 


| she has no standing to demand, or qualification for, and no 


| entitlement to benefits for herself under the Social Security 


laws of the United States. 


, Dated: April 28, 1975 


LOUIS J. LEFKOWITZ 
ttorney General of the 
State of New York 
Attopney for Defendant Lavine 


PAUL O, HARRISON 
Assistant Attorney General 
of Counsel 
Office and Post Office Address: 
300 Terminal Building 
65 Broad Street 
Rochester, New York 14614 
Yelephone: (716) £5445 
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| ADELAINE MCQUOID, her minor children, 


| New York State Department of Social 


| Department of Social Services, 


GAYLE MCQUOID HOLLFY, individually 
and on behalf of JaM™3 MCQUOID, 
NORMAN MCQUOID, THOMAS MCQUOID, 
DOUGLAS MCQUOID, IGHAEL MCQUOID, and 
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Commissioner of the Monroe County 
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| STATE OF NEW YORK ) 


| 
| 
| 
| 
| 
| 
' 
| 
| 
| 
i 


BG 


COUNTY OF MONROE ) SS.s 
CITY OF ROCHESTER ) 


PAUL 0. HARRISON, being duly sworn, deposes and says, 
upon information and belief, as follows! 


l. That your deponent is an Assistant Attorney General 
on the staff of Hon. Louis J. Lefkowitz, Attorney General of the 
State of New York, attorney of record for defendant Abe Lavine, 
Commissioner of the New York State Department of Social Services. 


2. That your deponent makes this affidavit as counsel 
on behalf of defendant Lavine in opposition to the plaintiff's 
request for a preliminary injunc*ion herein. 


3. That as appears from the Complaint herein, the 
plaintiff is asking that a state statute and supporting regulatio 
be declared violative of the Fourteenth Amendment to the Constitu 
tion of the United States, and that the acts of state officers in 
pursuance of the duties imposed upon them by said statute and 
regulation *e permanently enjoined; and that during the pendency 
of this act: » for permanent ijajunction, that such acts of the 
state office. be preliminarily enjoined, 


4. That upon the foregoing, and by reaton of 20 U.S.C. 
§2261 a single-judge District Court is without jurisdiction to 
grant either the interlocutory or the permanent injunction prayed 
for. 


WHEREFORE, this Court should deny the plaintiff's 


request for injunctive relief. 


PAUL O. HARRISON 


Sworn to before me this 
28th day of April, 1975. 


Ay 


LINDA J, SHAAPE 
Notary Public, State of New York 
©. stifled in Menres Cowaty 
+ Commission Expires Moree 30, 10deb 


LLEY, INDIVIDUALLY, 


GAYLE MC QUOID KOL 
"NES tC QUOIO, NORIZAN 


ON BEHALF OF JA!! 

MC QUOID, IOMAS IC QUOID, DOUGLAS 

wC QUOID, MICHAEL BKC QUOID, ANDO ADELAINE 

WO QUOID, HER MINOR CHILOREN, 
PALINTIFFS, 


-AGAINST= 


t 
} 
SE LAVINE, AS COMMISSIONER OF THE NEW 

YorK STATE DEPARTMENT OF SOCIAL SERVICES, 

AND JAMES REED, AS COMMISSIONER OF THE 

MONROE COUNTY DEPARTMENT OF SOCIAL 

SERV!ICES, 
| 
' 


DEFENDANTS, 


MARGARET I, MAHONEY, ESQ. 
K. VWACE EATON, ESQ. 
ATTORNEYS FOR THE PLAINTIFF, 
60 West WAIN S*REET 

ROCHESTER, NEW YORK 14614 


is 
“a 


PLEASE TAKE NOTICE THAT THE UNDERSIGNED WILL BRING ON ; 


THE ANNEXED MOTION FOR HEARING SEFORE THIS COURT AT THE UNITED 
STATES DISTRICT COURT HOUSE, AT 100 STATE STREET, IN THE CITY OF 
ROCHESTER, COUNTY OF MONROE, STATE OF New YORK, ON THE 28TH DAY 


OF APRIL, 1975, AT TEN O*CLOCK IN THE FORENOCN OF THAT DAY, OR 


DATED: APRit. 26, 1975. 
CHARLES G. PORRECA, ESQ. 
SOCIAL SERVICES COUNSEL, 
AS ATTORNEY FOR DEFENDANT JAME 
REED, COMMISSIONER_OF THE SOCIAL 


SOON THEREAFTER AS COUNSE. CAN BE HEARD. 


R hie DEPARTMENT OF & COUNTY 
F it ’ | 
Wildy AC | enn 
cé AND Post “OFFICE AODORESS, 
NO. 111 WESVFALL ROAD, 


ROCHESTER, NEw YORK 14620 
TELEPHONE: (716) 4+2 4000 


UNITED STATES DISTR 

WESTERN DISTRICT CF 

GAYLE MCQUOID HOLLEY, INDIVIDUALLY AND ON 

BEHALF OF JAMES HCQUOID, NORMAN MCQUOID, 

THOMAS MCQUOID, DOUSLAS HCQUOID, MICHAEL 

MCQUOIO AND ADELAINE MCQUOID, HER MINOR Civil ACTION 

CHILDREN, #75-151 
PLAINTIFFS, 

~AGAINST= MOTION TO DISMISS 

ABE LAVINE, AS COMMISSIONER OF THE NEW 

YORK STATE DEPARTMENT OF SOCIAL SERVICES, 

ANO JAMES REED, AS COMMISSIONER OF THE 

MONROE COUNTY DEPARTMENT OF SOCIAL SERVICES, 


DEFENDANTS, 


THE DEFENOANT, JAMES REED, AS COMMISSIONER OF THE 
MONROE COUNTY DEPARTMENT Of SOCIAL SERVICES, BY HIS ATTORNEY, 
CHARLES G. PORRECA, ESQ., MOVES "HIS COURT AS FOLLOWS: 

1. THAT THE ACTION OF THE WITHIN PLAINTIFF BE DIS-= 
MISSEO ON THE GROUND THAT THIS COURT LACKS JURISDICTION OVER THE 
SUBJECT MATTER$ ANDO THAT THERE 1S NO FEDERAL QUESTION SUBJECT 
MATTER JURISDICTION. 

2. THAT THE ACTION OF THE WITHIN PLAINTIFF BE O1S~ 


MISSED ON THE SROUND THAT THE COMPLAINT FAILS TO STATE A CLAIM 


UPON WHICH RELIEF CAN BE GRANTED. 


3. THAT THIS COURT DENY THE PLAINTIFF'S , PPLICATION 
DAMAGES, SINCE SUCH ALLEGED DAMAGES WOULD HAVE TO SE PAID FROM THE! 
PUBL,C FUNDS IN THE STATE TREASURY. 

4. THAT THIS COURT DENY THE PLAINTIFF'S APPLICATION FOR 
ATTORNEY’ FEES SINCE THE PAYMENT BY THE STATE OF ATTORNEYS’ FEES 
1S BARRED BY THE ELEVENTH AMENDMENT TO THE UNITED STATES 
CONSTITUTION. 

5. THAT THIS COURT DENY THE PLAINTIFF'S APPLICATION 
FOR THE CONVENING OF A THREE-JUDGE COURT ON THE GROUND THAT THE 


PLEADINGS OF THE PLAINT  «- FAIL TO MAKE OUT A SUBSTANTIAL CON 


STITUTIONAL CLAIM. 2 a 


| DATED: APRIL 26, 19 


- 


CHARLES G. PORRECA, Esa. 

Soct1al SERVICES COUNSEL, 

AS ATTORNEY FOR DEFENDANT, JAMES; 
REED, COMMISS!ONER OF THE SOCIAL; 
SERVICES DEPARTMENT OF THE 
COUNTY OF KIONROE. 


OFFICE AND POST OFFICE ANDRESS, 
No. 111 WESTFALL ROAD, 
ROCHESTER, NEW YORK 14620 
TELEPHONE: (716) 244-0140 


er SS ES 


| 
| 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GAYLE KCQUO!D HOLLEY, INOIVIOUALLY AND ON 
BEHALF OF JAMES WCQUOID, NORMAN MC QUOID, 
THOMAS MCQUOID, DOUGLAS MCQUCID, MICHAEL 
MCQUOID, AND ADELAINE MCQUOIC, HER MINOR 
CHILDREN, 
PLAINTIFFS, Civil ACTION 


#75-151 
AFFIDAVIT 


~AGAINST= 

ABE LAVINE, AS COMMISSIONER OF THE NEW 
YORK STATE DEPARTMENT OF SOCIAL SERVICES, 
Ano JAMES REED, AS COMMISSIONER OF THE 
MONROE COUNTY DEPARTMENT OF SOCIAL 


SERVICES, 
DEFENDANTS, 


STATE OF NEW YORK 
COUNTY OF MONROE 
CITY OF ROCHESTER 

CHARLES G. PORRECA, BEING DULY SWORN, DEPOSES AND SAYS: 

.1. DEPONENT 1S A SOCIAL SERVICES COUNSEL FOR THE ““ONROE 
COUNTY DEPARTMENT OF SOCIAL SERVICES, AND {S LICENSED TO PRACTICE 
LAW IN THE STATE OF NEW YORK, AND IN THE UNITED STATES DISTRICT 
CouRT FOR THE WESTERN District OF NEW YORK. 

2. DEPONENT, IN THIS PROCEEDING, IS ATTORNEY FOR THE DE-- 
FENDANT, JAMES REED, THE COMMISSIONER OF SOCIAL SERVICES FOR THE 
SOCIAL SERVICES DISTRICT OF THE COUNTY OF MONROE, WITH OFFICES 
LOCATED AT NO. 111 WESTFALL-ROAD, IN THE CITY OF ROCHESTER, NEW 
YORK. 

i 3. THAT DEPONENT 1S FAMILIAR WITH THE FACTS OF THE WITH= 
IN ACTION, AND SuBMITS THIS AFFIDAVIT IN SUPPORT UF THE MOTION 
OF DEFENDANT JAMES REED, IN HIS CAPACITY AS COMMISSIONER OF THE 
MONROE COUNTY DEPARTMENT OF SOCIAL SERVICES, TO DISMISS THE 


ACTION BROUGHT HEREIN BY THE ABOVE-NAMED PLAINTIFFS. 


kh. THAT BY TRANSMITTA’. NuMBER 74-ADM-110, AN ADMINISTRATIVE 


LETTER DATED JuLy 15, ese oY ON: AUGUST . 1974, was SENT 


TO THE SOCIAL SERVICES COMMISSIONERS OF THE STATE OF NEW YORK, 


- 


STATING IN SUBSTANCE THE FOLLOWING: 


# ©. eEFFECTIVE JANUARY 2, 1974, FEDERAL REGULATIONS RE- 
QUIRE UNITED STATES CITIZENSHIP OR STATUS AS AN 
ALIEN LAWFULLY ADMITTED FOR PERMANENT RESIDENCE OR 
OTHERWISE PERMANENTLY RESIOING IN THE UNiTED 
STATES, AS A CONOITION OF ELIGIBILITY FOR FEDERAL 
FINANCIAL PARTICIPATION IN AID TO DEPENDENT 
CHILDREN, WEDICAL ASSISTANCE ANO SOCIAL SERVICES. 
THE Social SERVICES Law (NEW Yor. STATE) WAS 
AMENDED 8Y CHAPTER 811 OF -THE Laws oF 1974, 
EFFECTIVE JUNE 7, 1974 TO PERMIT IMPLEMENTATION 
OF THE FEDERAL REQUIREMENT ANDO TO EXTENO THE RE- 
QUIREMENT TO HOME RELIEF. .ccccccccceccceceseseccccose™ 


THE ADMINISTRATIVE LETTER CONTINUED: 
M.S THE DEPARTMENT'S POLICY CONCERNING ILLEGAL ALIENS 


1S CONTAINED IN A NEW SECTION 349.3 OF CHAPTER 11 
OF TiTte 16 N.Y.C.R.R.. BASIC PROVISIONS INCLUDE: 


A Atstmear vruny 1c rATE AWweoeeth tf vy OfCCINAINA in’ THe 
eee ee Ft Ae Pee tere SF ER Nee he a ee 


' 
UNITED STATES, OR FAILS TO FURNISH EVIDENCE THAT 


“HE §S LAWFULLY RESIDING IN THE UNITED STATES, IS 
NOT ELIGIBLE FOR AIO TO DEPENDENT CHILDREN, HOME 
RELIEF OR MEDICAL ASSISTANCE, AND FEDERALLY 
PARTICIPATING SOCIAL SERVICES, EXCEPT THAT HOME 
RELIEF AND MEDICAL ASSISTANCE SHALL GE GRANTED 
FOR A TEMPORARY PERIOD OF THIRTY DAYS IN ORDER 
TO ALLOWTIME FOR THE REFERRAL OF THE CASE TO 
-THE UNITEC STATES IMMIGRATION ANG NATURALIZATION 
_ SERVICE, OR THE NEAREST CONSULATE TO TAKE 
APPROPRIATE ACTIONOR FURNISH ASSISTANCE sccsccccrcccccee™ 
5. THEREAFTER, IN COMPLIANCE WITH THE THE ABOVE DIRECTIVE, 
AND THE NEWLY ENACTED REGULATION ( TITLE 18 N.Y.C.R.R.» SECTION | 
349.3 ), AND THE AMENDMENT TO THE SOCIAL SERVICES LAW IN ACCORD= 
ANCE WITH THE NEWLY ENACTED CEGISLATION,. AND. (NEW YORK STATE 
SOCIAL SERVICES LA, Sect. 131-K(1). * MONROE COUNTY SOCIAL 
SERVICES DEPARTMENT REOUCED THE GRANT OF THE ABOVE=NAMED 
PLAINTIFFS$ THE PLAINTIFFS WERE DULY NOTIFIED AS REQUIRED BY 
LAW AS TO THE REASONS FOR THE REDUCTION AND THE DELETION FROM 
THE GRANT OF THE PLAINTIFF, GAYLE MCQUOID HOLLEY. 


6, THE SAID PLAINTIFF_WAS TAKEN OFF THE GRANT BECAUSE 


SHE IS AN ALIEN, ILLEGALLY IN THE UNITED STATES. 
7+ THEREAFTER, SAID PLAINTIFF SOUGHT AND RECEIVED A 
HEARING BEFORE THE NEW YORK STATE COMMISSIONER OF SOCIAL Services | 
RELATIVE TO THE DELETION FROM THE GRANT, ON OCTOBER 22, 1974, 
i ANDO BY DECISION OF THE STATE COMMISSIONER, DATED DECEMBER 19, 
1974 AFFIRMED THE ACTION OF THE DEFENDANT, JAMES REED, CITING 
| THE SECTION 349.3 oF TITLE 18 N.Y.C.R.R., AND THE AMENDMENT TO 
| THE NEw YORK STATE Social Services Law ( SSL, Sect. i131-K(#), 
AND FURTHER CITING THAT THE UNITED STATES DEPARTMENT OF JUSTICE, 
IMMIGRATION ANO NATURALIZA7 ION SERVICE HAS DETERMINED THAT SAID 


PLAINTIFF 1S ILLEGALLY IN THE UNITED STATES... (SEE: LETTER DATED 


i OCTOSER 16, 1974 FROM THE UNITED STATiS DEPARTMENT. OF JUSTICE NT _OF JUSTICE, AND: 


| ATTACHED HERETO). 


8. THAT, UPON INFORMATION AND Ritattacdl, SINCE THE DEFENDANT 


ee 
NEW YORK STATE ‘FAIR HEARING® DECISION “OF DECEMBER 1 b. 


JAMES REED ACTED AS HE WAS, LAWFULLY BOUND TO ACT ( SEE: 18 N.Y.C, 
RR. Sect. 349.3 AND SSL, SECT. 131-K(1), IN THIS CASE, AND SINCE 
! THE NEW YORK STATE'S NEWLY ENACTED REGULATION AND STATUTE WAS IM= 
LEMENTED PURSUANT TO THE NEWLY ENACTED FEDERAL REGULATIONS, THIS 
PLAINTIFF FAILS TO STATE A CAUSE OF ACTION AGAINST THE SAIO DE~ 
FENDANT JAMES REED$3 THAT SAID PLAINTIFF HAS FAILED TO NAME THE 
FEDERAL AGENCY (DEPARTMENT OF HEALTH, EDUCATION ANDO WELFARE) AS 
A PARTY IN THIS SUIT. INSTEAD, THE PLAINTIFF SEEKS TO HAVE THE 
NEw YORK STATE REGULATIONS AND STATUTE DECLARED UNCONSTITUTIONAL 
WITHOUT PRAYING FOR AN ORDER FROM THE COURT AGAINST THE FEOERAL 


AGENCY, ALTHOUGH THE NEW YORK STATE STATUTE AND REGULATION WERR 


IMPLEMENTED BECAUSE OF THE FEDERAL REGULATION. 
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9. THAT 1h ACCORDANCE WITH THE IMPLEMENTATIO*! Cr 


‘ FEDERAL REGULATIONS AND THE NEWLY=-ENACTED STATE REGULATIONS AND 


STATUTE, THE AOMINISTRATIVE LETTER ABOVE REFERRED TO SETS FORTH 


WORK FLOW’ PROCEDURES TO IMPLEMENT THE PROGRAM, WHICH STATE AT 


PAGE 4} THEREOF WHAT 1S REQUIRED IN ORDER FOR A PERSON TO CLAIM 


THAT HE OR SHE 1S IN THE UNITED STATES "SUNDER COLOR OF Lav’ 


NAMELY: 


Meee EVIDENCE OF RMANENT RESIDENCE IN THE UNITED STATES 
UNOER COLOR OF LA: 


‘1 
‘ 


Vs INS Foru 1-94. (,RRIVAL) (DEPARTURE RECORD) 
ENDORSED "REFUGEE-CONDITIONWAL ENTRY‘ 


is. 


INS Form 1-94 ENDORSED TO SHOW BEARER HAS 
BEEN PAROLED FOR AN INOEFINITE PERIOD 
PURSUANT TO SECTION 212(0)(5) OF THE 


rs1CPATION " 


10. AT THE 'FAIR KEARING' WHICH TOOK PLACE ON THE 22ND 


' DAY OF OcTOBER 1974, UPON INFORMATION AND BELIEF, THIS PLAINTIFF 


| 
‘UPON BEING ASKED 8Y A REPRESENTATIVE OF THE MONROE COUNTY DE= 


| PARTME..T OF SOCIAL SERVICES (THE PLAINTIFF WAS REPRESENTED BY AN 


! ATTORNEY AT THE HEARING), ADMITTED THAT SHE HAS NO SUCH NECESSARY 


{ 
| Form OF ANY KINO AS REQUIRED AS STATED ABOVE, TO CLAIM THAT SHE 


EE TT TT 


| 
' 
® IN THE UNITED STATES UNDER ‘COLOR OF LAW’. INDEED, THE ATTACHED: 


LETTER DATED OCTOBER 16, 197%, FROM THE DEPARTMENT OF JUSTICE 


| 


|) fives HAVZ NOT BEEN INSTITUTED AGAINST HER ‘FOR HUMANITAR: AN REASONS? 


‘ LMMIGRATION AND NATURALIZATION SERVICE) SPECIFICALLY STATES THAT 


SME 1S ILLEGALLY IN THE UNITED STATES ANO THAT DEPORTATION PROCEED= 


} 
| SINCE. “KE HAS six (6) UNITED STATES CITIZEN CHILOREN. 

| 17. THAT UPON INFORMATION ANDO BELIEF, SHE 1° IN THE UNITEO 
| STATES UNDER NO ‘COLOR OF LAW", BUT RATHER WITH ‘NO STATUS WHAT 


lee: DEPONENT SUBMITS TO THE COURT THAT THE PRESENT STATUS OF 
j 
{THIS PALINTIFF 1S THE ee PERSON=-STA US SHAT THE FETERAL 
i i é 

\, 


AND STATE REGULATIONS AND STATUTES ARE DIRECTED AT 
| REASON FOR THIS LEGISLATION (NEW YORK STATE) ANO FEDERAL 
|} REGULATIONS. 
| 12. THAT Section 402(A)(10) oF THE SOCIAL SECURITY AcT, 
42 U.S.C., SECTION 602(a)(10) EXPRESSLY INCLUDES THE worRD 
TeLiGiaLe? IN ITS WORDING: 
"...A STATE PLAN FOR AID AND SERVICES TO NEEDY FAMILIES 
WITH CHILDREN MUS...PROVIDE...THAT AID TO FAMILIES 
WITH OEPENOENT CHILOREN SHALL BE FURNISHED WITH 
REASONABLE PROMPTNESS TO ALL ELIGIBLE INDIVIDUALS. .6. eoee”™ 
(UNDERLINES FURNISHED) 
13. THAT A WELFARE REGULATION CAN CONDITION THE GRANTING 
| OF WELFARE BENEFITS, AND ALLOCATT® W"YifH CONSIDERABLE LATITUDE THE 
Ia. F.D.C. RESOURCES, HAS BEEN DETERMINED “Y THE UNITED STATES 
|| SUPREME Court (SEE: DANORIDGE VS, WILLIAMS, 397 U.S, 471). | 
14. THAT THE PLAINTIFF HERE SEEKS A PRELIMINARY IN= | 
| YUNCTION, UPON INFORMATION ANO BELIEF, WITHOYT SETTING rORTH IN | 
;HER PLEADINGS THE LEGAL NEED AS DEFINED BY THE FEDERAL DECISIONAL i 
| Law (SEE: PRIDE VS, 
| 282 CIRCUIT = DECIOED ON 11 21/ 
15. ThA TO GRANT THE APPLICATION OF THIS PLAINTIFF FOR 
PRELIMINARY INJUNCTION BASED ON THE CIRCUMSTANCES HEREIN, AND 
BASED ON THE PLCADINGS. SUBMITTED BY THIS PLAINTIFF, COULD WORK 


| IRREPARABLE HARM ANO FINANCIAL LOSS TO DEFENDANT JAMES REED, BE. 


APPLICATION, THERE WOULD BE NO WAY FOR 4 MONROE COUNTY DEPART= 
MENT TO RECOUP THE OVERAGE PAYMENT OF PUBLIC ASSISTANCE, SINCE BY 


‘PLAINTIFF*S OWN ADMISSION IN HER AFFIDAVIT VERIFIED ON APRIL Q, 


| 
[cause IF SAID DEFENDANT IS SUCCESSFUL IN OPPCSING THE PLAINTIFF‘S 
| 
' 
| 
| 


1975 (SEE PAR. "h* ON PAGE 1 OF HER AFFIDAVIT) SAIO PLAINTIFF H/3 


NO ASSETS. ON THE OTHER HANO, IN THE EVENT OF SUCCESS ON THE PART 


‘WELFARE BENEFITS. 


, OF THE PLAINTIFF HEREIN, SHE WOULD EXPECT RE=PAYMENT OF HER 


16. THAT UPON INFORMATION AND BELIEF, THERE 1S NO 


|| FEDERAL=QUESTION SUBJECT=MATTER JURISDICTION, BASED UPON THE 


|; PLEADINGS SUBMITTED BY THE PLAINTIFF HEREIN, AND NO COLORAGLE 


| CONSTITUT SONAL ISSUE TO BE RESOLVED, SINCE SHE FAILS TO SHOW 


j THAT THE BASIS OF CLASSIFICATION RESULTING FROM THE REGULATIONS 


AND STATUTOR LAW UPON WHICH DEFENDANT JAMES REED HAS ACTED, IS 


' UNREASONABLE. 


17. AS PART OF HER COMPLAINT, THE PLAINTIFF IS PROCEED= 


UNDER THE CiviL RIGHTS ACT, SECTION 1983, EVEN THOUGH, UPON IN-= 


; FORMATION AND BELIEF, THAT STATUTE DOES NOT GIVE JURISDICTION OVER 


‘THE "MONROE COUNTY SocIAL SERVICES DEPARTMENT*, SINCE THE SAID 


) DEPARTMENT 1S NOT A ‘PERSON' WITHIN THE LANGUAGE OF THE ACT. 


INGS, PLAINTIFF SEEKS MONEY DAMAGES FROM DEFENDANT JAMES REED; 


\ 
I 
18. THAT AS PART OF HER PRAYER FOR RELIEF IN HER PLEAD= : 
R 


THAT UPON INFORMATION AND BELIEF, THE FEDERAL COURTS LACK THE POWER 


TO ORDER *RETRO=ACTIVE’ PAYMENTS TO BE MADE TO A WELFARE RECIPIENT! 


| SINCE ANY SUCH PAYMENTS WiOULD HAVE TO BE MASE FROM PUBLIC FUNDS 


i 


' 


| 


| 
| 


OUT OF THE STATE TREASURY, ANO SUCH PAYMENT IS BARRED BY THE 11TH 
AMENDMENT TO THE FEDERAL CONSTITUTION, WHERE THE STATE DOES NoT 
‘CONSENT’ TO BE SUED. (SEE: EDELMAN VS. JORDAN, ____U.S. )s 
DECIDED IN MARCH 1974, AND ALSO ROTHSTEIN VS. WYMAN, 467 F20 
226 - 2nd circuit). 
WHEREFORE, THE DEFENDANT, JAMES REED, AS COMMISSIONER OF 
THE MONROE COUNTY SOCIAL SERVICES DEPARTMENT, RESPECTFULLY RE-= 


QUESTS THAT THIS COURT DISMISS THE ACTION OF THE PLAINTIFF, AND 


DENY THE APPLICATION OF 2 Ries ON THE GROUNDS SET FORTH 


1N DEFENDANT JANES REE ! ) Q 1SMISS i 


SWORN TO BEFORE ME THiS 


ZgF Any OF APRIL, 1975. 


Ff ahd 


NOTARY PUG_IC aye 
ay Witter Sev’ Edward t.WAn ep 


- Ye, hove 4,977 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION ANO NATURALIZATION SERVICE PLEASE REFER TO THI® FILE NUMBER 
UNITED STATES COURT HOUSE 
Buffelo, New York - 14202 A10 370 151(DD) 


October 16, 1974 ‘ Phone: 842-3603 


Lawrence F. Tranello, LLB 
Chief Legal Counsel 

County of lLionroe 

P-ynertment of Social Services 
$? 4estfall Road 

}.caester, N.Y. 14620 


Dear ir. Tranello: 


Reference is made to your letter of September 18, 1974, concerning Gayle 
HeQuoid, alien registration number Al1O 370 151. 


The records of this Service indicate lirs. McQuoid, formerly Miss Diane 
Gayle Rivers, was born in Smith Falls, Ontario, Canada, on August 22 
1942. She first entered the United States as a nonimmigrant student: 

on Sune 30, 1955S. Her iast entry was appareuliy on January 2, 1565, 

at which time she falsely claimed to be a returning laviul permanent 
resident of the United States. 


On September 6, 1959, she married Norman Stanley NcQuoid. Five children, 
natives and citizens of the United States, were born of this marriage. 
She has allegedly been seperated from Mr. BicQuoid since August of 1966. 
It is my understanding that subsequently she gave birth to a sixth child, 
father not known. 


Although Mrs. McQuoid is illegolly in the United States, deportation 
proceedings have not been instituted against her fcr humanitarian 
reasons relating to her six United States citizen children. So long 
as she is receiving public assistance, she is ineligible for en immigrant 
visa, for which she might otherwise be eligible. 

P| : F 
This Service does not contemplate enforcing her departure from the 
United States at this time. Should the dependency of the children 
change, her case would be reviewed for possible action consistent with 
circwastances then existing 


If I may be of further assistance, please advise. 


ry truly your 4) 
Hees) Co Ke} 

GLENN A, BERTNESS 

roped Director 


, FILING RE 


' 
\ 


STATE OF NEW YORK 


DEPARTIMCNT OF SOCIAL SZ=RVICES 
2 WESTERN AVENUE 
“av, MEOW YORK 12263 ADE LAVWwE 
COwwissiovwts 


Effective: August 1, 1974 


| ADMIN 'ST2.7 IVE LE Top , | TRANSMITTAL NO.: 74 ADM- 110 


He we DATE: July 15, 1974 
ro: Commissioners of Social Services id 


suesect: Citizenship and Alien status as a condition of eligibility for 
Aid to Dependent Children, Home Relief, and Medical Assistence 


Suggested z 
pistrisutTion: Al] Public Assistence § 


All Medical Assistance 


Introduction 


Effective January 2 
Citizenship or 
dence or otherwise perimsnen f : 
condition of eLigibility foz ¢ i £21 participation in Aid 
to Dependent Children, Med LA nd social services. Tho 
¢ by Chspter 811 of the Laws of 1974, 


Socia! Service. Law wes am. ide 
effective June 7, 1974 to perm 


t impiementation of the Federal require- 
ment end to extend the recuirer: 


nt to Home Relief. 


II. Policy 


The Department's policy concernino illegal aliens is contained in a 
new Section 349.3 of Chapter Ii of Title 18 NYCRR. Besic provisions in- 
clude: 


SX<An alien who is unlawfully 2En2 sa the United Stat 
——_ 
to furnish evidence unas fe 3s ‘sully esi Cing in ‘tte iar 
r— .s = a ee —— 
spol eiigible” for .5 $2 Desens cos teeetiy Vor] Re 
Assistante and Federally neztic 
SS ee + 
Hoss kelicr ~enu Medica! Assist: 
perics period “of th th: pear ae 35 inore x imo “the re ferrey7 01 
ee oe. ad 
Case 1 to to the Uiived States 1 isnigretion_oad | Ra Fetion’ Service, or sat 


- nearest consulate to tzze aporopriete action or furnish assistancer “~~ 


‘ 


é 


III. Program Implementation 


A. Determination of Eligibility 


Work flow procedures for use. in determining citizenship 


and alien status are contained in Section IV below. 
:CE ’ 


2pt. Reos. 
349.3, 351.1, 351.2 


35) .20 


ee Oo ¢ 


An ADC ®pPlication 


in ®CCordanca 
because she j 
legally re 


Children . 21) born in 


reason thereos 


If Otherwise 
for thirty 
end of tnirs 
tinued bu: 


Determination of the 


Failure o¢ €52 spolles, 
tation to Prove Citize, 
result in 2 fing: 
thirty-day mort 

Cision is me 
the Inmigrztj 
Tesult of tn. 
day periog tn2t ths 
if Otherwise Cligibdle, 
riate Satesory, 
discontinued at 


referr: 


Claiming Procedure 


Although these 

ursement. Cxpandi 
Claimed under 
Period not 


Properly, 


IV. Work flow Procedures 


and Granting Ass 


with 


aheiy 


ineligible by the agency 
thie Outlined Procedure 


not a Citizen Or an alien 


ing in the United States, 


the United States 


8re United St 
Ner shal] be grant 
Rildran granted ADs, 
the Mother yi 


ren Conti: 


Provide 
$31 Slien « 
ibility by tho égency and the 
1 Gite sucn a de- 
Sh2l] be Male to 
Service, lf, as a 
ic2tes withir, ihe thirty- 
92) stStus, the Case, 
Ntinued j the 2pprop- 
“3istence wi}) be 


the 


HCl subject to Federa) reim- 
®25@ on their boha}s sha)] be 
Titte Pregram for a Semporary 
ja ECCOrdince with 
af ‘cdera) Tcimburcomeat 

1974 any edjustment 
of the retroactive 
£Clf~-cudit Process in 
Stete aig Cliired im- 


ays 


izenship and Alien Status 


Function 


Citizenship/Alien Status 
ee 
Review for Elioibility ‘ 


Enter place of birth for each individual 
applying for assistance: 


Public Assistance a. See section of Form DSS-1994, Appli- 
Application cation/Certification for Public 
Assistance: 


Note: Form DSS-1994 has i Version dated 3/74 - Section A. 
been reviewed as of March 
1974 but is not yet 
available. 
Version dated 12 2/72 - Section C. 
Medical Assistance Form DSS-515, Application for Medical 
Application Assistance. Fnter the plece of birth 
of each individual applyirg for Medical 
Assistance in the Documentation Required 
shaded area of Section B. 


Verify the citizenship of each person 
born in the United States. The following 
$s adequate verificrtion: 


2a. A certified copy of a public record of 
- birth or a religious record of birth 
or baptism evidencing birth in the 
United States. 


Note: Carefully compare A United States passport. 
signature and photograph 

for match witn Form 

DSS-1994 or Form DSS-515. 


For each ,.2rson not born in the United 
States, record irmigretion/paturalizetion 
information: ; 
F , 

Public Assistance a. On the 3/74 version of Form ss- 1994, 

Application complete Secticn X. 

Note: Attachment 1 

shows Section X of tne 

3/74 revision of 

DSS-1994. 


On the 12/72 versio. of Form DSS-1994, 
‘compicte S2ction 4, and in eddition 

tn ler items (3) and (ii) under Section 
c below. 
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Mediczl Assistance ~* ‘the Form DSS-515, enter in space 
* Application ev2ilable on page 10 the following: 
Note: Form DSS-515 is being 
revised to incorporate this Port of Entry 
information. “ii. Status with Documentary Evidence 
(a) Naturalized Citizen 
Certificate No. 
(b) Permanent Resident Alian 
Registration No. 
(c) Temporary Non-Immigrant Alien 
Imnigrant File No. 
(d) Other 
Specify Documentation, 


‘e 


Verify citizenship/alien ststus of each 
person not born in the United States. 


Note: The INS booklet @. Evidence of U.s. citizenshio 
Documentary Requirements 
for Aliens in the U.S. 4. Certificete of citizensnin. 
(Attachment 2) provides ii. Certificate cf naturalization. 
examples of typical docu- Jii. United States passport. 
ments carried by aliens. iv. Identification card for use 
Copies of this booklet are of Resident Citizen in the United 
available at this address: States (INS Form I-179 or INS 
; Form I-197). 
United States Department of 3 f 
Immigration and Naturalizat service b. # Evidence of permanent residence in the 
20 West Broadwiy United States under color of law 
New York, New York 10007 . 
4. INS Form I-94 (arrivol-Departure 
Record) endorsed REFUGZE- 
CONDITIONAL ENTRY. 
4i. INS Form I-94 endorsed to show 
bearer hes been paroled for an 
indefinite period pursuant to 
Section 212 (d) (5) of the 
Immigration and Naturalization v4 
Act. 


Evidence of lawfu) admission for per- 
manent residence in tne United States 
i. Alien Registration Receipt Card 

(INS Form I-151). 


~ 


ii. A re-entry permit. 
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If any persons 


a. is unable to verify citizenship/alien 
status, or 

b. present documentation of questionable 
validity, oo 


Note: Attachment 3 is Complete Form DSS-2361, Verirication of 

a copy of Form DSS-2351 Alien Status, and mail premptly to INS. 

and instructions for its 

use. 
The’ following Social Services Districts shall 
mail the DSS-2361 to INS in New York City: 


New York City and 


Counties of: Broome Rockland 
Dutchess Suffolk 
Nesscu Sullivan 
Crange Ulster 
Putnam Westchester 


All other Social Services Districts shall 
mail the DSS-2351 to INS in Buffalo, NY. 


The appropriate address for INS hes been 
preprinted on the DSS-2361. 


Granting of Assistance = 
For any otherwise eligible annlicant or 
recipient who is unable to provide accept- 
able evidence that he is not an alien 
Sllegally residing in the United States 


Note: MA is granted only * a. Grant Home Relief and/or Medical 
in accordance with Depart: Assistance for 30 days. 
mei’? Regulation 360.11 (a) (5) 

‘ b. Refer to INS using Form DSS-2361. 


If INS verification indicates that the 
citizenship/a)ien status is legal, provide 
assistance in the appropriate category. 


~ 


Effective Date 


For all new applications and recertifications on and after August 1, i974. 


oof 


Deputy Coassis sioner 


tro Uattor of ths fr 


A fair hearing wes held at 33 Mai fast, Rochester, New York, on October 22, 1974, 
before Thomas J. Mahoney, Heating Cificer, et which the zppellant, the appellant's represente- 
tives and representatives cf the agensy eopzared. ‘ihe Appeal is from a determination by the 
agency relating to the adequacy of 2 grant of aid to dependent children. An opportunity to be 

ead haying been accorded all interested perties and the evidence having been tzken and cue 
deliberation having been had, it is hereby found: 

(1) Appellant is a recipient of a2 grant of ais to dependent children for herself 
children. On August 16, 1974, the egers) determined to reduce appellant's grant by removing 
her from tha budget. The agency's determination wos based on its decision that eppeliant is 


en aiden residing In tho United Slates unlawfully. 
7 


| (2) Appellant is an alien. Her children ere native born citizens. 


(3) The (nited States Departzent of Justice, Iamigration .and Maturalization Service has 
determined that eppellant is illegally in tho United States. Jt does not contemplate enforeing | 
her departure from the United States for humanitarian reasono relating to hex pix childrens 

(4) The agency Gant a Notice to Hecuce dpprliant’s grant on Auguct 20, OTA, tv he 
effective September 10, 1974. The appellant requested a fair hearing to review the agency's 
proposed action on August 19, 1974. The agency vias notified by the State Deportment of Social 
Services thot epaclicat'’s guert cust be continual without change until oa foix heerlng ¢eckeson 
4s issued. The agency has continued assiscence unchanged to the eppellant through the date of 
this hearing, and the agency hes stated that essistance will be continued until a fair heazing 
Cecision is issued. 

Section 249.3 of the Reculetions of the Siate Dopartment of Social Services provides thar 
an alien who is unlawfully residing in the United States 16 not eligible fox public aseistance. 
The credible evidence establishes that appellant is en alien illegally residing in the United 

“widence further est2zlishes that appellant had a fair hearing on this same issee 


on January 17, 1974, at which tine the agency's determination to discontinue assistance to the 


sppellant was reversed. 


ssuant <o provisions of law in effect at the 

Services Low was arended effective April l, 

residing in the UNited States is not eligible 
evtaination of the agemcy to reduce appellant's 


grant by removing her from the 


DECISION: Tha determination of 


DATED: Albany, Mew York 


Clee. es af ‘oo 


Abe Lavine 
CCMAMISS 


Carmen Shang 
ASSISTANT CO} 


GAYLE MCQUOID HCLLIY, individually and on 
behalf of JAMES MCQUOID, NORMAN MCQUOTD, 
THOMAS MCQUOID, DOUGLAS MCQUOID, MICHAEL 
MCQUOID, and ADELAINS HCQUOID, her minor 


children, 
Plaintiffs 
- VS - CIVIL 75=-151 


ABB LAVIZIS, as Commissioner of the New 

York State Separtment of Social Services, 
and JAAZS REED, as Commissioner of the 
Monroe County Devartment of Social Services, 


Defendants 


ee CCC LL LL LOL LOR 


Margaret M. Mahoney & K. Wade faton 
80 West Main Street 

Rochester, N.¥. 14614 

Attorneys for plaintiffs 


Paul 0. Harrison 

Assistant Attorney Ceneral of New York 
300 Terminal Suilding 

Rochester, N.Y. 14614 

Attorney for defendant Lavine 


Charles SG. Porreca 

lll Westfall Road 

Rocheater, N.¥. 14620 

Attorney for defendant Reed 

The complaint herein was filed April iv, 97S. 
The action challenges the validity of Section 131K of the 
| 
New York Social Services Law which provides thit aliens 
unlawfully residing in the United States are ineligible for 


public assistance benefits under the federally funded program 


of Aid to Dependent Children, and the regulations of the 


eA 


Mew York State Devartment of Social Services promulgated 
thereunder (Section 349.3 of Title 18 of the New York Code 
of Rules and Regulations). The complaint alleges that 
jurisdiction is conferred by 28 U.S.C. 1343 (Civil Rights 
Act) and by 238 3.S.c. 1331, the =mount in controversy 
exceeding 510,CCO.00 and arising under the constitution and 
laws of the '"nited States. 

‘1 April 17, 1975, simultaneous with the filing 
of the complaint, this court directed the “efendants to show 
cause why an order should not be issued granting a 
preliminary injunction requiring the defendant Reeci to restore 
the grant cf aid to denendent children for the plaintiff's 
family household to the level to which they would be entitled 
but for the removal of the volaintiff Cayle McQuoid Holley 
from the grant pursuant to the December 19, 1974 
administrative decision of the defendant Lavine, pending a 
final discosition of this action, and why this court shoulé 
not convene a three judge court. The defendant “Need tiled 
a notice of motion 2nd a motion to dismiss with supvorting 
papers. The motions were heard before this court on ora. 
argument and were submitted on written memoranda. 

The suit is an attack on a state statute and 
state regulation, not on action taken under the statute and 


regulation. The complaint is against the state ar county of 
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slonroe, not against the Commissioner of the Now York State 

Department of Social Services as an individual, nor against 
the Commissioner of the Monroe County Desartment of Social 

Services as an individual. Neither the stat commissioner 

nor the county commissioner are within the 

Rosado vs. “yman, 414 F.2d. 170, 173. 

The complaint asserts no rubstantial claim of 
unconstitutionality. There is no showing that the amount 
in controversy exceeds 3! C0.’ exclusive of interest 
and costs. 

that the action is dismissed for lac 


jurisdiction over the subject matter and because the 


-omplaint fails to state a claim upon which relief may be 


jranted 


BAROLD P. BURKE 
ited States District Judge 


AUDGMENT ON DECISION BY THE COURT CIV 82 (7-63) 


United States Listrict Court 


F_NEW YOR’ 


Civit ACTION FILE No. 75-151 


GAYLE MCQUOID HOLLEY individually an’ on 
behalf of JAMES MCQUO'D, NORMAN MCQUOID, et al. 


vs. JUDGMENT 


ABE LAVINE, as Commissioner of the ¥zw York 
State Department of Social Services, and 

JAMES REED, as Commissioner of the Monroe County 
Department of Social Services 


This action came on forX¥3XK (nearing) . ‘ore the Court, Psnor-ble Harold P, Burke 
i , United States District J:. :ze presiding, and the issues having been duly XR 
(heard) and a decision having been duly rendered, 

It is Ordered and Adjudged tha: the action is dismissed for lack of 


jurisdiction over the subject matter and because the complaint fails 


to state a claim upon which relief may be granted. 


Dated at Buffalo, New York , this 31st 


of July . 3975... 


_..SOHN K, ADAMS 
Clerk of Court 


GAYLE MCQUOID HOLLEY, individually 
and on behalf of JAMES MCQUOID, : 
NORMAN MCQUOID, THOMAS MCQUOID, : Civil No. 75-151 
DOU S MCQUOID, MI Ct TAEL eget es and - 
ADE. IE MCQUOID, 
NOTICE OF APPEAL 
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i 
e 
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| ABE LAVIN 
| New York 

| Services 
Commiss1i. 
| Departmen. 


ty fe 
{mecrun 


” o ty 3 a 


roe County 


wm Od Mw 
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Defendants. 


Notice is hereby given that GAYLE MCQUOID HOLLEY, 
| plaintiff herein, hereby appeals to the United States Court of 


Appeals for the Second Circuit from the Order of the Honorable 


| Harold P. Burke, dated 30th day of July, 1975, and the judgment 


| entered thereon the Wst day of July, 1975 


| August 4, 1975 


Greater Up- -State Law Project 

Monroe County Legal Assistance 
Corporation 

80 West Matn Street 

Rochester, New York 14614 

Tel: (716)454-6500 

Attorney for Plaintiff 


ne Clerk 
s District Court 
es Courthouse 
York 14202 


LOUIS J. LEFK TZ 

Attorney Sauesen of the State 
of New York 

Attorney for Defendant Lavine 
65 Broad Street 

Rochester, New York 14614 


CHARLES CG. Esq 


A > 
Attorney for ndant Reed 
111 Westfall R 
Rochester, New Cc 14620 


nme rt 
SERVICE 


I hereby cer 
I served the fore 


appellees, by; 


aeaetfis 
WV o tae 


Rochester, 


lA | 


/ | f 
kK. WADE EATON 


August 22, 1975 


